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164A.300   Legislative findings and intent. 

(1) The General Assembly of the Commonwealth of 
Kentucky hereby declares as a legislative finding of 
fact that the general welfare and well-being of the 
Commonwealth are directly related to the educational 
levels and skills of the citizens of the 
Commonwealth. Therefore, a vital and valid public 
purpose of the Commonwealth is served by the 
creation and implementation of programs which 
encourage and make possible the attainment of higher 
education by the greatest number of citizens of the 
Commonwealth. 

(2) The General Assembly finds, declares, and 
recognizes that the Commonwealth has limited 
resources to provide additional programs for higher 
education funding and that the continued operation 
and maintenance of the institutions of higher 
education in Kentucky and the general welfare of the 
citizens and the Commonwealth will be enhanced by 
creation of a program pursuant to which citizens and 
others may invest money in a public trust for future 
application to the payment of higher education costs 
in the Commonwealth and elsewhere and that the 
creation of a means of encouragement of citizens in 
the investment of funds for such future higher 
education application represents the carrying out of a 
valid and vital public purpose of the Commonwealth. 
In order to make available to the citizens of the 
Commonwealth an opportunity to fund future higher 
education needs for beneficiaries, it is necessary that 
a public trust be established in which the citizens of 
the Commonwealth and others may invest moneys 
for future educational use. 

(3) It is the intent of the General Assembly of the 
Commonwealth of Kentucky to create the Kentucky 
Educational Savings Plan Trust. The implementation 
and effectuation of the Kentucky Educational 
Savings Plan Trust as provided by KRS 164A.300 to 
164A.380 constitutes the carrying out of a valid and 
vital public purpose for which public funds of the 
Commonwealth may be expended. 

(4) It is in the best interest of the people of the 
Commonwealth to establish and provide for the 
operation of the Kentucky Educational Savings Plan 
Trust in a manner conforming to federal law that 
allows participants and beneficiaries federal income 
taxation benefits on contributions and earnings on 

contributions expended by the trust for the higher 
education costs of a beneficiary. 

Effective: July 14, 2000 

History: Amended 2000 Ky. Acts ch. 382, sec. 1, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 1, effective March 26, 1998. -- 
Amended 1992 Ky. Acts ch. 190, sec. 2, effective 
July 14, 1992. -- Created 1988 Ky. Acts ch. 88, 
sec. 1, effective July 15, 1988. 

 
164A.305   Definitions for KRS 164A.300 to 
164A.380. 

As used in KRS 164A.300 to 164A.380, except 
where the context clearly requires another 
interpretation: 

(1) “Act” means the Kentucky Educational Savings 
Plan Trust Act codified at KRS 164A.300 to 
164A.380; 

(2) “Administrative fund” means the funds used to 
administer the Kentucky Educational Savings Plan 
Trust; 

(3) “Beneficiary” means: 

(a) Any person designated at the commencement of 
participation by a participation agreement to benefit 
from payments for higher education costs at an 
institution of higher education; 

(b) The new beneficiary, in the case of a change of 
beneficiaries pursuant to KRS 164A.330(4); or  

(c) The scholarship recipient, in the case of a 
participation agreement entered into as part of a 
scholarship program operated by a state or local 
government organization or an organization 
described in Section 501(c)(3) of the Internal 
Revenue Code, 26 U.S.C. sec. 501(c)(3), that is 
exempt from federal income taxation pursuant to 
Section 501(a) of that code;  

(4) “Benefits” means the payment of higher 
education costs on behalf of a beneficiary by the 
savings plan trust during the beneficiary’s attendance 
at an institution of higher education;  

(5) “Board” means the board of directors of the 
Kentucky Higher Education Assistance Authority;  

(6) “Higher education costs” means the costs 
specified in section 529(e)(3) of the Internal Revenue 
Code of 1986 as amended for attendance at an 
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institution of higher education as determined and 
certified by the institution of higher education in the 
same manner as prescribed in Title IV of the Higher 
Education Act of 1965, 20 U.S.C. sec. 1087ll, as 
amended;  

(7) “Institution of higher education” means an 
institution as defined in Section 529(e)(5) of the 
Internal Revenue Code of 1986, as amended;  

(8) “Kentucky Educational Savings Plan Trust” or 
“savings plan trust” means the trust created pursuant 
to KRS 164A.310;  

(9) “Participant” means an organization described in 
Section 501(c)(3) of the Internal Revenue Code, 26 
U.S.C. sec. 501(c)(3), that is exempt from federal 
income taxation pursuant to Section 501(a) of that 
code, an individual, firm, corporation, a state or local 
government organization, or a legal representative of 
any of the foregoing who has entered into a 
participation agreement pursuant to KRS 164A.300 
to 164A.380 for the advance payment of higher 
education costs on behalf of a beneficiary;  

(10) “Participation agreement” means an agreement 
between a participant and the savings plan trust, 
pursuant to and conforming with the requirements of 
KRS 164A.300 to 164A.380;  

(11) “Program administrator” means the 
administrator of the savings plan trust appointed by 
the board to administer and manage the trust;  

(12) “Program fund” means the program fund 
established by KRS 164A.335 which shall be held as 
a separate fund within the savings plan trust;  

(13) “Tuition” means the quarterly or semester 
charges imposed to attend an institution of higher 
education and required as a condition of enrollment;  

(14) “Vested participation agreement” means a 
participation agreement which has been in full force 
and effect during eight (8) continuous years of 
residency of the beneficiary in the Commonwealth 
while participating in the savings plan trust.  

Effective: July 14, 2000  

History: Amended 2000 Ky. Acts ch. 382, sec. 2, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 3, effective March 26, 1998. -- 
Amended 1996 Ky. Acts ch. 11, sec. 1, effective 
July 15, 1996. -- Amended 1992 Ky. Acts ch. 
190, sec. 3, effective July 14, 1992. -- Created 

1988 Ky. Acts ch. 88, sec. 2, effective July 15, 
1988.  

  
164A.310   Kentucky Educational Savings 
Plan Trust – Powers of board. 

There is hereby created an instrumentality of the 
Commonwealth to be known as the Kentucky 
Educational Savings Plan Trust. The board, in the 
capacity of trustee, shall have the power and 
authority to:  

(1) Sue and be sued; 

(2) Make and enter into contracts necessary for the 
administration of the savings plan trust pursuant to 
KRS 164A.300 to 164A.380;  

(3) Adopt a corporate seal and to change and amend 
it from time to time; 

(4) Invest moneys within the program fund in any 
investments determined by the board to be 
appropriate, notwithstanding any other statutory 
limitations contained in the Kentucky Revised 
Statutes, which are specifically determined to be 
inapplicable to the savings plan trust;  

(5) Enter into agreements with any institution of 
higher education, the Commonwealth of Kentucky, 
or any federal or other state agency or other entity as 
required for the effectuation of its rights and duties 
pursuant to KRS 164A.300 to 164A.380; 

(6) Accept any grants, gifts, legislative 
appropriations, and other moneys from the 
Commonwealth, any unit of federal, state, or local 
government or any other person, firm, partnership, or 
corporation for deposit to the administrative fund or 
the program fund, which, in the case of any 
contributions from other than general funds of the 
Commonwealth, may be limited in application to 
definite classes of beneficiaries;  

(7) Enter into participation agreements with 
participants; 

(8) Make payments to institutions of higher education 
pursuant to participation agreements on behalf of 
beneficiaries;  

(9) Make refunds to participants upon the termination 
of participation agreements pursuant to the 
provisions, limitations, and restrictions set forth in 
KRS 164A.300 to 164A.380;  
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(10) Appoint a program administrator and to 
determine the duties of the program administrator and 
other staff as necessary and fix their compensation 
within the provisions of KRS Chapter 18A;  

(11) Delegate to the program administrator general 
supervision and direction over the administrative 
function of the trust and its employees in carrying out 
the policies, programs, administrative regulations, 
and directives of the board; 

(12) Make provision for the payment of costs of 
administration and operation of the savings plan trust;  

(13) Carry out the duties and obligations of the 
savings plan trust pursuant to KRS 164A.300 to 
164A.380 and to have any and all other powers as 
may be reasonably necessary for the effectuation of 
the purposes of the savings plan trust and KRS 
164A.300 to 164A.380; and 

(14) Promulgate administrative regulations to 
implement the provisions of KRS 164A.300 to 
164A.380 consistent with the federal Internal 
Revenue Code and administrative regulations issued 
pursuant to that code.  

Effective: July 14, 2000 

History: Amended 2000 Ky. Acts ch. 382, sec. 3, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 2, effective March 26, 1998. -- 
Amended 1992 Ky. Acts ch. 190, sec. 4, effective 
July 14, 1992. -- Amended 1990 Ky. Acts ch. 
321, sec. 9, effective July 13, 1990. -- Created 
1988 Ky. Acts ch. 88, sec. 3, effective July 15, 
1988.  

  
164A.315 Office facilities, clerical and 
administrative support for endowment trust.  

The board shall provide to the endowment trust, by 
agreement, administrative and clerical support and 
office facilities and space. Reasonable charges or fees 
may be levied against the endowment trust pursuant 
to the agreement for the services provided by the 
board, the provision of office space and clerical and 
administrative support being deemed and declared to 
be provided for a valid public purpose of the 
Commonwealth.  

Effective: July 14, 1992  

History: Amended 1992 Ky. Acts ch. 190, sec. 5, 
effective July 14, 1992. -- Created 1988 Ky. Acts 
ch. 88, sec. 4, effective July 15, 1988. 

164A.325   Additional powers of board as to 
savings plan trust.  

In addition to effectuating and carrying out all of the 
powers granted by KRS 164A.300 to 164A.380, the 
board, as trustee, shall have all powers necessary to 
carry out and effectuate the purposes, objectives, and 
provisions of KRS 164A.300 to 164A.380 pertaining 
to the savings plan trust, including, but not limited to, 
the power to:  

(1) Engage investment advisors to assist in the 
investment of savings plan trust assets;  

(2) Carry out studies and projections in order to 
advise participants regarding present and estimated 
future higher education costs and levels of financial 
participation in the trust required in order to enable 
participants to achieve their educational funding 
objectives;  

(3) Contract, in accordance with the provisions of 
KRS 45A.345 to 45A.460 under KRS 45A.343, for 
goods and services and engage personnel as 
necessary, including consultants, actuaries, managers, 
counsel, and auditors for the purpose of rendering 
professional, managerial, and technical assistance and 
advice, all of which contract obligations and services 
shall be payable from any moneys of the trust;  

(4) Participate in any other way in any federal, state, 
or local governmental program for the benefit of the 
savings plan trust;  

(5) Promulgate, impose, and collect administrative 
fees and charges in connection with transactions of 
the savings plan trust, and provide for reasonable 
service charges, including penalties for cancellations 
and late payments in respect of participation 
agreements;  

(6) Procure insurance against any loss in connection 
with the property, assets or activities of the savings 
plan trust;  

(7) Administer the funds of the savings plan trust;  

(8) Procure insurance indemnifying any member of 
the board from personal loss or accountability arising 
from liability resulting from a member’s action or 
inaction as a member of the board; and  

(9) Promulgate reasonable rules and regulations for 
the administration of the savings plan trust.  

Effective: July 14, 2000  
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History: Amended 2000 Ky. Acts ch. 382, sec. 4, 

effective July 14, 2000. -- Amended 1992 Ky. 
Acts ch. 190, sec. 6, effective July 14, 1992. -- 
Amended 1990 Ky. Acts ch. 321, sec. 10, 
effective July 13, 1990. -- Created 1988 Ky. Acts 
ch. 88, sec. 6, effective July 15, 1988.  

 

164A.330   Participation agreements for 
savings plan trust – Confidentiality of 
information.  

The savings plan trust shall have the authority to 
enter into participation agreements with participants 
on behalf of beneficiaries pursuant to the following 
terms and agreements:  

(1) Each participation agreement shall require a 
participant to agree to invest a specific amount of 
money in the trust for a specific period of time for the 
benefit of a specific beneficiary. Participation 
agreements may be amended to provide for adjusted 
levels of contributions based upon changed 
circumstances or changes in educational plans and 
may contain penalties for failure to make 
contributions when scheduled;  

(2) Notwithstanding the provisions of subsection (1) 
of this section, participants may elect to enter into a 
lump-sum contribution participation agreement in 
connection with which a single, lump-sum 
contribution is made by the participant for the benefit 
of a beneficiary;  

(3) Execution of a participation agreement by the 
trust shall not guarantee in any way that higher 
education costs will be equal to projections and 
estimates provided by the trust or that the beneficiary 
named in any participation agreement will:  

(a) Be admitted to an institution of higher education;  

(b) If admitted, be determined a resident for tuition 
purposes by the institution of higher education, 
unless the participation agreement is vested;  

(c) Be allowed to continue attendance at the 
institution of higher education following admission; 
or  

(d) Graduate from the institution of higher education;  

(4) Beneficiaries may be changed as permitted by the 
rules and regulations of the board upon written 
request of the participant provided, however, that the 
substitute beneficiary shall be eligible;  

(5) Participation agreements shall be freely amended 
throughout their terms in order to enable participants 
to increase or decrease the level of participation, 
change the designation of beneficiaries, and carry out 
similar matters;  

(6) Each participation agreement shall provide that 
for vested participation agreements, the beneficiary 
shall be considered a resident of the Commonwealth 
for tuition purposes if the beneficiary enrolls in an 
institution of higher education in Kentucky;  
 

(7) Each participation agreement shall provide that it 
may be canceled under the terms and conditions, 
including payment of the fees and costs, set forth in 
the rules and regulations promulgated by the board;  

(8) The participation agreement shall ensure that 
contributions made pursuant to subsections (1) and 
(2) of this section shall not be made in real or 
personal property other than cash and shall not 
exceed the anticipated higher education costs of the 
beneficiary;  

(9) The participation agreement shall provide that the 
participant and the beneficiary shall not directly or 
indirectly or otherwise control the investment of 
contributions or earnings on contributions;  

(10) Information obtained from a participant or a 
beneficiary and other personally identifiable records 
made by the trust in the administration of this chapter 
shall not be published or be open for public 
inspection pursuant to KRS 61.870 to 61.884, except 
as provided below:  

(a) Upon written request, a participant or beneficiary 
or his legal representative shall be entitled to be 
advised of the aggregate balance of contributions and 
earnings for all participation agreements that 
designate that same beneficiary;  

(b) Information may be made available to public 
employees in the performance of their duties, but the 
agency receiving the information shall assure the 
confidentiality, as provided for in this section, of all 
information so released;  

(c) Statistical information derived from information 
and records obtained or made by the trust may be 
published, if it in no way reveals the identity of any 
participant or beneficiary; and  
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(d) Nothing in this section shall preclude the program 
administrator or any employee of the board from 
testifying or introducing as evidence information or 
records obtained or made by the trust in any 
proceeding under this chapter, in an action to which 
the trust is a party, or upon order of a court.  

Effective: July 14, 2000  

History: Amended 2000 Ky. Acts ch. 382, sec. 5, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 4, effective March 26, 1998. -- 
Amended 1996 Ky. Acts ch. 11, sec. 2, effective 
July 15, 1996. -- Amended 1992 Ky. Acts ch. 
190, sec. 7, effective July 14, 1992. -- Created 
1988 Ky. Acts ch. 88, sec. 7, effective July 15, 
1988.  

 

164A.335   Program and administrative funds 
for savings plan trust – Investment and 
payments from funds.  

The board, as trustee, shall segregate moneys 
received by the savings plan trust into two (2) funds, 
which shall be identified as the program fund and the 
administrative fund. Transfers may be made from the 
program fund to the administrative fund for the 
purpose of paying operating costs associated with 
administering the trust and as required by KRS 
164A.300 to 164A.380. All moneys credited to the 
administrative fund shall be deposited in accordance 
with KRS 41.070. All moneys paid by participants in 
connection with participation agreements shall be 
deposited as received into the program fund and shall 
be promptly invested and accounted for separately. 
Contributions shall be accounted for separately for 
each beneficiary. Deposits and interest thereon 
accumulated on behalf of participants in the program 
fund of the savings plan trust may be used for 
payments to any institution of higher education.  

Effective: July 14, 2000  

History: Amended 2000 Ky. Acts ch. 382, sec. 6, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 5, effective March 26, 1998. -- 
Amended 1992 Ky. Acts ch. 190, sec. 8, effective 
July 14, 1992. -- Created 1988 Ky. Acts ch. 88, 
sec. 8, effective July 15, 1988.  

 

164A.337   Endowment trust for student 
financial assistance benefits – Authority to 
incorporate corporation to administer – 
Annual report.  

(1) The board is authorized to incorporate an 
organization pursuant to KRS Chapter 273 for the 
eleemosynary, charitable, and educational purposes 
of administering an endowment trust. The 
organization so created shall be an instrumentality of 
the Commonwealth, but shall possess no part of the 
sovereign powers of the Commonwealth. The 
corporation shall be created to qualify as a tax 
exempt organization pursuant to Section 501(c)(3) of 
the Internal Revenue Code.  

(2) The endowment trust created pursuant to 
subsection (1) of this section shall solicit and accept 
gifts, grants, donations, bequests, or other 
endowments, including general fund appropriations 
from the Commonwealth and grants from any federal 
or other governmental agency, for the purposes of the 
endowment trust.  

(3) The endowment trust shall provide student 
financial assistance benefits, including, but not 
limited to, grants, scholarships, or loans to pay higher 
education costs of members of the public, designated 
as beneficiaries of participation agreements under the 
Kentucky Educational Savings Plan Trust, who enroll 
in an institution of higher education in Kentucky.  

(4) The board is authorized to transfer to the 
endowment trust, after its qualification under Section 
501(c)(3) of the Internal Revenue Code, any funds or 
assets then held in the endowment fund initially 
established pursuant to KRS 164A.335.  

(5) Any gifts, grants, or donations made by any 
governmental unit or any person, firm, partnership or 
corporation to the endowment trust shall be a grant, 
gift, or donation for the accomplishment of a valid 
public, eleemosynary, charitable, and educational 
purpose.  

(6) The endowment trust shall submit an annual 
audited report, in accordance with KRS 164A.365(1) 
and (2), to the program administrator not later than 
the fifteenth of each September.  

Effective: July 14, 1992  

History: Created 1992 Ky. Acts ch. 190, sec. 1, 
effective July 14, 1992.  
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164A.350   Ownership of contributions and 
interest – Cancellation of participation 
agreement – Transfer of ownership rights – 
Penalty on earnings refunded due to 
cancellation or nondistribution – Exemption 
from creditor’s execution.  

For all purposes of Kentucky law, the following shall 
be applicable:  

(1) The trust shall exercise ownership of all 
contributions made under any participation 
agreement and all interest derived from the 
investment of the contributions made by the 
participant up to the date of utilization for payment of 
higher education costs for the beneficiary. All 
contributions made under any participant agreement 
and interest derived from the investment of the 
contributions made by the participant shall be 
deemed to be held in trust for the benefit of the 
beneficiary;  

(2) Any participant may cancel a participation 
agreement at any time, and terminate the trust’s 
ownership rights thereby created in whole or in part, 
by delivering an instrument in writing signed and 
delivered to the program administrator or his 
designee. In the event the participation agreement is 
terminated in part, the trust shall retain ownership of 
all contributions made under the participation 
agreement not previously expended for the higher 
education costs of the beneficiary and not returned to 
the participant. The participant shall retain a 
reversionary right to receive upon termination the 
actual market value of the participant’s account at the 
time of the cancellation, including interest, except 
that the participant may be required to pay a penalty 
upon the interest that has been credited to the 
participant’s account in accordance with subsection 
(8) of this section;  

(3) Any participant may cancel a participation 
agreement and shall be permitted to transfer funds to 
the Commonwealth postsecondary education prepaid 
tuition trust fund established in KRS 164A.701, and 
in compliance with administrative regulations 
promulgated by the board for the savings plan trust;  

(4) If the beneficiary graduates from an institution of 
higher education, and a balance remains in the 
participant’s account, then the program administrator 

shall pay the balance to the participant, except that 
the participant may be required to pay a penalty upon 
the interest that has been credited to the participant’s 
account in accordance with subsection (8) of this 
section;  

(5) The institution of higher education shall obtain 
ownership of the distributions made from the 
participant’s account for the higher education costs 
paid to the institution at the time each payment is 
made to the institution;  

(6) Any amounts received by the trust pursuant to the 
Kentucky Educational Savings Plan Trust which are 
not listed in this section shall be owned by the trust;  

(7) A participant may transfer the participant’s rights 
to another eligible participant, including, but not 
limited to, a gift of the participant’s rights to a minor 
beneficiary pursuant to KRS Chapter 385, except 
that, notwithstanding KRS 385.202(1), the transfer 
shall be effected and the property distributed in 
accordance with administrative regulations 
promulgated by the board or the terms of the 
participation agreement;  

(8) Notwithstanding any other law to the contrary, if 
any earnings on contributions are refunded due to 
cancellation of the participation agreement by the 
participant or nondistribution of the funds for 
payment of the beneficiary’s higher education costs, 
the board may charge a penalty to the participant 
against the earnings on contributions. No penalty 
shall be charged when a refund is made due to:  

(a) The death, permanent disability, or mental 
incapacity of the beneficiary; or  

(b) The beneficiary’s receipt of a scholarship, an 
educational assistance allowance under Chapters 30, 
31, 32, 34, or 35 of Title 38, United States Code, or a 
payment exempt from income taxation by any law of 
the United States, other than a gift, bequest, devise, 
or inheritance within the meaning of Section 102(a) 
of the Internal Revenue Code, 26 U.S.C. sec. 102(a), 
for educational expenses, or attributable to attendance 
at an institution of higher education, to the extent that 
the amount refunded does not exceed the amount of 
the scholarship, allowance, or payment; and  

(9) Notwithstanding any other provision of law to the 
contrary, contributions and earnings on contributions 
held by the trust shall be exempt from levy of 
execution, attachment, garnishment, distress for rent, 
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or fee bill by a creditor of the participant or the 
beneficiary. No interest of the participant or 
beneficiary in the trust shall be pledged or otherwise 
encumbered as security for a debt.  

Effective: July 13, 2004  

History: Amended 2004 Ky. Acts ch. 111, sec. 9, 
effective July 13, 2004. -- Amended 2003 Ky. 
Acts ch. 180, sec. 5, effective June 24, 2003. -- 
Amended 2000 Ky. Acts ch. 163, sec. 10, 
effective July 14, 2000; and ch. 382, sec. 7, 
effective July 14, 2000. -- Amended 1998 Ky. 
Acts ch. 132, sec. 6, effective March 26, 1998. -- 
Amended 1992 Ky. Acts ch. 190, sec. 10, 
effective July 14, 1992. -- Created 1988 Ky. Acts 
ch. 88, sec. 11, effective July 15, 1988.  

 

164A.355   Effect of payments on 
determination of need and eligibility for 
student aid.  

No student loan program, student grant program or 
other program administered by any agency of the 
Commonwealth, except as may be otherwise 
provided by federal law or the provisions of any 
specific grant applicable thereto, shall take into 
account and consider amounts available for the 
payment of higher education costs pursuant to the 
Kentucky Educational Savings Plan Trust in 
determining need and eligibility for student aid.  

Effective: July 15, 1988  

History: Created 1988 Ky. Acts ch. 88, sec. 12, 
effective July 15, 1988.  

 

164A.360   Borrowing from the trust.  

The board, as trustee, may establish, by the 
promulgation of administrative regulations in 
accordance with KRS Chapter 13A, a program of 
lending from any funds available to the trust, for 
participants and beneficiaries to borrow from the trust 
for the sole purpose of paying higher education costs 
to an institution of higher education. The interest rate 
payable by borrowers for any such borrowing shall 
be a rate established by the board from time to time. 
Any contribution to such loan program from the 
program fund or any loan made from the program 
fund shall be insured.  

Effective: July 14, 2000  

History: Amended 2000 Ky. Acts ch. 382, sec. 8, 
effective July 14, 2000. -- Created 1988 Ky. Acts 
ch. 88, sec. 13, effective July 15, 1988.  

164A.365   Annual audited financial report to 
Governor, General Assembly, and State 
Auditor.  

(1) The board shall submit an annual audited 
financial report, prepared in accordance with 
generally accepted accounting principles, on the 
operations of the savings plan trust by the first day of 
November to the Governor, the General Assembly, 
and the Auditor of Public Accounts. The annual audit 
shall be made by an independent certified public 
accountant and shall include, but not be limited to,  
direct and indirect costs attributable to the use of 
outside consultants, independent contractors, and any 
other persons who are not state employees.  

(2) The annual audit shall be supplemented by the 
following information prepared by the board:  

(a) Any studies or evaluations prepared in the 
preceding year;  

(b) A summary of the benefits provided by the trusts 
including the number of participants and 
beneficiaries in the trust; and  

(c) Any other information which is relevant in order 
to make a full, fair, and effective disclosure of the 
operations of the savings plan trust and the 
endowment trust.  

Effective: July 14, 1992  

History: Amended 1992 Ky. Acts ch. 190, sec. 11, 
effective July 14, 1992. -- Created 1988 Ky. Acts 
ch. 88, sec. 14, effective July 15, 1988.  

 

164A.370   Tax exemption.  

The property of the trust and its income from 
operations shall be exempt from all taxation by the 
Commonwealth of Kentucky or any of its political 
subdivisions. Investment income earned on 
contributions paid by any participant and used for 
higher education costs defined in KRS 164A.305(6) 
or refunded under KRS 164A.350(8)(a) or (b) shall 
not be subject to Kentucky income tax by either a 
participant or any beneficiary of a participation 
agreement, the purposes for which the investment 
income was accrued being deemed and declared to be 
entirely public in nature. Earnings that are not used 
for higher education costs as defined in KRS 
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164A.305(6) and are refunded shall be subject to 
Kentucky income tax, except for earnings refunded 
pursuant to KRS 164A.350(8)(a) or (b).  

Effective: June 24, 2003  

History: Amended 2003 Ky. Acts ch. 150, sec. 2, 
effective June 24, 2003; and ch. 180, sec. 6, 
effective June 24, 2003. -- Amended 2000 Ky. 
Acts ch. 382, sec. 9, effective July 14, 2000. -- 
Created 1988 Ky. Acts ch. 88, sec. 15, effective 
July 15, 1988.  

Legislative Research Commission Note (6/24/2003).  
This section was amended by 2003 Ky. Acts chs. 
150 and 180, which do not appear to be in 
conflict and have been codified together.  

 

164A.375   Property rights to assets in trust.  

The assets of the trust, including the program fund, 
shall at all times be preserved, invested and expended 
solely and only for the purposes of the trust and shall 
be held in trust for the participants and beneficiaries 
and no property rights therein shall exist in favor of 
the Commonwealth. The assets shall not be 
transferred or used by the Commonwealth for any 
purposes other than the purposes of the trust.  

Effective: July 14, 2000  

History: Amended 2000 Ky. Acts ch. 382, sec. 10, 
effective July 14, 2000. -- Created 1988 Ky. Acts 
ch. 88, sec. 16, effective July 15, 1988.  

 

164A.380   Liberal construction.  

KRS 164A.300 to 164A.380 shall be construed 
liberally in order to effectuate its legislative intent. 
The purposes of KRS 164A.300 to 164A.380 and all 
provisions of KRS 164A.300 to 164A.380 with 
respect to powers granted shall be broadly interpreted 
to effectuate such intent and purposes and not as to 
any limitation of powers.  

Effective: July 15, 1988  

History: Created 1988 Ky. Acts ch. 88, sec. 17, 
effective July 15, 1988.  
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11 KAR 12:010. Definitions for 11 KAR 
Chapter 12.  

RELATES TO: KRS 164A.300-164A.380 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations to implement the Kentucky 
Educational Savings Plan Trust. This administrative 
regulation establishes the definitions for 11 KAR 
Chapter 12. 

Section 1. Definitions. (1) “Academic period” 
means one (1) semester or one (1) quarter or an 
equivalent period for a vocational technical institution. 

(2) “Account” means the account in the program 
fund established and maintained under the trust for a 
beneficiary. 

(3) “Account balance” means the fair market 
value of an account as of the accounting date. 

(4) “Accounting date” means the date, not later 
than the last business day of each quarter as 
determined by the program administrator. 

(5) “Administrative fund” is defined in KRS 
164A.305(2). 

(6) “Beneficiary” is defined in KRS 164A.305(3). 
(7) “Benefits” is defined in KRS 164A.305(4). 
(8) “Board” is defined by KRS 164A.305(5). 
(9) “Dependent person” means a person who is 

unable to meet the criteria for an independent person 
as defined in subsection (14) of this section. 

(10) “Designated date” means the date on which 
each beneficiary is eligible to be designated in a 
participation agreement. 

(11) “Domicile” or “legal residence” means a 
person’s true, fixed, and permanent home and is the 
place where the person intends to remain, and to which 
the person expects to return if absent without intending 
to establish a new domicile elsewhere. 

(12) “Effective date” means the date which a 
participant may enter into a participation agreement 
with the trust, which is on or after July 1, 1989. 

(13) “Higher education costs” is defined by KRS 
164A.305(6). 

(14) “Independent” means a person: 
(a) Who has not been claimed by his parent as a 

dependent on a federal or state income tax return for 
the tax year preceding the date of application for 
reclassification of residency status; 

(b) Who demonstrates no financial dependence 
upon a parent; and 

(c) Whose parent’s income is not taken into 
account by a private or governmental agency 
furnishing educational financial assistance to the 
person, including a scholarship, loan, or other 
assistance. 

(15) “Institution of higher education” is defined in 
KRS 164A.305(7). 

(16) “Notice to authorize payroll deduction” 
means the participant’s written instruction to the 
participant’s employer to deduct payments from the 
participant’s earnings and forward that amount to the 
trust. 

(17) “Notice to increase or decrease payments 
under participation agreement” means the participant’s 
written instruction to the program administrator of the 
trust to increase or decrease payments under a 
participation agreement. 

(18) “Notice to preauthorize debit” means the 
participant’s written instruction to the participant’s 
financial institution to debit or charge the participant’s 
checking or savings account for payments due under 
the participation agreement. 

(19) “Notice to substitute beneficiary” means the 
participant’s written instruction to the program 
administrator of the trust to substitute a beneficiary. 

(20) “Notice to terminate the participation 
agreement” means the participant’s written instruction 
to the program administrator of the trust to terminate a 
participation agreement under the trust. 

(21) “Notice to use trust benefits” means the 
participant’s written instruction to the program 
administrator of the trust to notify the trust of the date 
benefits are to begin and level of benefits paid. 

(22) “Parent” means one (1) of the following: 
(a) A person’s father or mother; or 
(b) A court-appointed legal guardian if the 

guardianship was not established primarily to confer 
Kentucky residency on the person. 

(23) “Participant” is defined in KRS 164A.305(9). 
(24) “Participation agreement” is defined in KRS 

164.305(10). 
(25) “Payments” means the money paid by the 

participant to the trust under the participation 
agreement. 

(26) “Program administrator” is defined in KRS 
164A.305(11). 
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(27) “Program fund” is defined in KRS 

164A.305(12). 
(28) “Property settlement agreement” or “Decree 

of dissolution by the court” means the agreement or 
judgment approved or entered by a court of competent 
jurisdiction which sets forth the participant’s right, if 
any, to the participant’s interest in the participation 
agreement. 

(29) “Trust year” means the fiscal year beginning 
July 1 and ending the following June 30 of each year 
for purposes of the calculation of benefits. 

(30) “Vested participation agreement” is defined 
in KRS 164A.305(14). (17 Ky.R. 3568; eff. 8-2-91; 
Am. 19 Ky.R. 433; eff. 10-1-92; 25 Ky.R. 392; 810; 
eff. 10-1-98.; 26 Ky.R. 85; 557; eff. 9-1-99; 2284; 27 
Ky.R. 471; eff. 8-14-2000; 28 Ky.R. 1437; 1789; eff. 
2-11-2002; 29 Ky.R. 985; eff. 12-18-02.) 

 
 

11 KAR 12:020. General rules for 
investments and fund transfers. 

  
RELATES TO: KRS 164A.310(4), 164A.325(7), 
164A.335, 164A.375 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(7) authorizes the board to promulgate 
administrative regulations necessary for the 
administration of the savings plan trust. KRS 
164A.310(4) requires the board to invest moneys 
within the program fund in investments determined 
by the board to be appropriate. This administrative 
regulation establishes the requirements for 
investments and fund transfers. 

Section 1. Investments. (1) The program 
administrator, an investment manager, a trustee or 
depository institution holding funds received 
pursuant to KRS 164A.335 shall adhere to the 
following standards: 

(a) Safety of principal at the time of a projected 
cash need shall be paramount for all investment 
situations; 

(b) Liquidity of investments shall be assured for 
funds which may be needed to satisfy short term cash 
flow needs; and 

(c) Except as provided in paragraphs (a) and (b) 
of this subsection, maximizing investment yield shall 
be the prime objective of an investment. 

(2) In accordance with the standards established 
in subsection (1) of this section, the board through 
the program administrator or an investment manager 
shall invest funds received pursuant to KRS 
164A.335 in any of the following solely in the 
interest of the participants and beneficiaries and for 
the exclusive purposes of providing benefits to 
beneficiaries and defraying reasonable expenses of 
administering the plan: 

(a) Deposits or banker’s acceptances with 
commercial banks whose outstanding indebtedness is 
rated A or better by a nationally recognized rating 
service, and deposits with a financial institution to the 
extent fully insured by the Federal Deposit Insurance 
Corporation or other U.S. government insurance 
entity; 

(b) U.S. Treasury securities, obligations backed 
by the full faith and credit of the United States 
government, and U. S. government agency securities; 

(c) Repurchase agreements, both overnight and 
term, which shall be: 

1. Governed by a Public Securities Association 
or equivalent master repurchase agreement including 
the appropriate annexes; and 

2. Collateralized at 100 percent with U.S. 
Treasury securities, U.S. government agency 
securities, and other obligations backed by the full 
faith and credit of the United States government. 
Collateral shall be held by a third party custodian; 

(d) Bank certificates of deposit rated A/A-1 or 
better by a nationally recognized rating service; 

(e) State or municipal obligations rated in one (1) 
of the two (2) top classifications by a nationally 
recognized rating service (at least AA or Aa, SP-2 or 
MIG-2/VMIG-2); 

(f) Obligations of a U.S. corporation, if the 
obligations are rated at least AA or As by a nationally 
recognized rating service; 

(g) Collateralized mortgage or credit card 
obligations, mortgage backed securities, or similar 
securities that are collateralized at 100 percent, if the 
obligations are either: 

1. Fully insured by a U.S. government insurance 
entity; or 

2. Issued by a corporation whose obligations 
would be an authorized investment; 

(h) Commercial paper rated in the highest 
classification as established by a nationally 
recognized rating service (A-1 or Prime-1); 
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(i) Mutual funds, including money market funds, 

equity funds, international funds, growth funds, 
income funds, and funds combining one (1) or more 
of the foregoing investment options which, at the 
time of making the investment, are, by law, permitted 
for the investment of funds by fiduciaries in this 
state; and 

(j) Other investments approved by the board of 
directors with the care, skill, prudence, and diligence 
under the circumstances then prevailing that a 
prudent investor acting in a like capacity and familiar 
with the matters would use in the conduct of an 
enterprise of a like character and with like aims. 

 
Section 2. Administrative Fund. (1) The costs of 

administering the Kentucky educational savings plan 
trust shall be paid out of the administrative fund. 

(2) Funds shall be transferred to the 
administrative fund from the program fund, as the 
program administrator determines is necessary to 
cover the administrative costs of the trust. 

(3) The total amount transferred to the 
administrative fund during a trust year shall not 
exceed four (4) percent of the total investment 
earnings accruing and credited to the program fund 
during that trust year. 

(4) Monies transferred to the administrative fund 
pursuant to KRS 164A.335 and this administrative 
regulation shall be deposited in accordance with KRS 
41.070(2). (17 Ky.R. 3570; eff. 8-2-91; Am. 19 
Ky.R. 435; eff. 10-1-92; 26 Ky.R. 86; 626; 714; eff. 
10-11-99.) 

 
 

11 KAR 12:030. Eligibility of beneficiary and 
participant. 

  
RELATES TO: KRS 164A.330 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations necessary for the 
administration of the savings plan trust. KRS 
164A.330 authorizes the Kentucky Educational 
Savings Plan Trust to enter into a participation 
agreement with a participant on behalf of a 
beneficiary. KRS 164A.380 provides that KRS 
164A.300 to 164A.380 shall be construed liberally in 
order to effectuate its legislative intent and the powers 

granted shall be broadly interpreted to effectuate the 
intent and purposes. This administrative regulation 
establishes the eligibility criteria for a beneficiary and 
a participant to participate in the participation 
agreement. 

Section 1. Beneficiary Eligibility. A beneficiary 
shall be a resident of any state. 

 
Section 2. Participant Eligibility. A participant 

shall be a resident of any state. 
 
Section 3. (1) In order to participate in the 

Kentucky educational savings plan trust, a participant 
shall submit to the program administrator a signed 
participation agreement, including the valid Social 
Security number or federal identification number of 
the beneficiary and the valid Social Security number or 
federal identification number of the participant. 

(2) A state or local government agency or 
instrumentality or an organization described in 26 
USC 501(c)(3) that establishes an account as part of a 
scholarship program shall submit to the program 
administrator the Social Security number of the 
recipient upon designation of the scholarship 
recipient. 

 
Section 4. Incorporation by Reference. (1) 

Kentucky Educational Savings Plan Trust 
Participation Agreement, July 2000, is incorporated 
by reference. 

(2) This material may be inspected, copied, or 
obtained, subject to applicable copyright law, at the 
Kentucky Higher Education Assistance Authority, 
1050 U.S. 127 South, Frankfort, Kentucky 40601, 
Monday through Friday, 8 a.m. to 4:30 p.m. (17 
Ky.R. 3571; eff. 8-2-91; Am. Am. 19 Ky.R. 436; eff. 
10-1-92; 26 Ky.R. 2285; 27 Ky.R. 472; eff. 8-14-2000; 
29 Ky.R. 986; eff. 12-18-02.)  

 
 

11 KAR 12:040. Residency classification for 
Kentucky Educational Savings Plan Trust 
vested participation agreements. 

  
RELATES TO: KRS 164A.305(14), 164A.330(6) 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations to implement the Kentucky 
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Educational Savings Plan Trust. KRS 164A.330(6) 
requires that each participation agreement provide 
that for a vested participation agreement, the 
beneficiary shall be considered a resident of the 
Commonwealth for tuition purposes if the beneficiary 
enrolls in an institution of higher education in 
Kentucky. This administrative regulation establishes 
the standards for proof of residency of a beneficiary 
for a vested participation agreement 

Section 1. Residency Requirement. (1) A person 
who has been a resident of the Commonwealth of 
Kentucky for at least eight (8) continuous years and 
was designated as a beneficiary under a participation 
agreement that is in full force and effect for that 
entire eight (8) year period, shall be deemed to have a 
vested participation agreement, even if the 
beneficiary leaves the state prior to enrollment in an 
institution of higher education. 

(2) For purposes of subsection (1) of this section, 
a participation agreement shall be deemed to be in 
full force and effect if, at the end of the eight (8) year 
period, the total contributions of principal to the 
account that remain in the account balance equals 
$2400 and the participation agreement has not been 
cancelled at the time that the beneficiary first enrolls 
in an institution of higher education. 

 
Section 2. Proof of Residency. (1) Following the 

expiration of the period of eight (8) years of 
continuous residency by the beneficiary, either the 
participant or the beneficiary shall submit to the 
program administrator evidence of the residency to 
establish a vested participation agreement. Evidence 
submitted on behalf of a dependent person shall 
pertain to the domicile of either parent during the 
claimed period of residency. An individual who 
enrolls in college immediately following graduation 
from high school and remains enrolled shall: 

(a) Be treated as a dependent person unless the 
contrary is evident from the information submitted; 
and 

(b) Have his domicile inferred from the student’s 
permanent address, parent’s mailing address, or 
location of high school of graduation. 

(2) A person claiming independent status shall 
document independent status under subsection (4) of 
this section and shall demonstrate by clear and 
convincing evidence that domicile in Kentucky has 
been established by that person’s acts. 

(3) The determination of residency shall be based 
upon verifiable circumstances or actions. A single 
fact shall not be paramount, and each situation shall 
be evaluated to identify those facts which are 
essential to the determination of domicile. 

(4) The following facts, although not conclusive, 
shall have probative value in support of a claim for 
resident classification: 

(a) Full-time employment in Kentucky or 
transfer to an employer in contiguous area while 
maintaining domicile in Kentucky; 

(b) Filing of Kentucky resident income tax return 
for each applicable calendar year of claimed 
residency status; 

(c) Attendance as a full-time, nonresident student 
at an out-of-state institution of higher education while 
determined to be a resident of Kentucky; 

(d) Abandonment of a former domicile and 
establishing domicile in Kentucky with attendance at 
an institution of higher education following and 
incidental to the change in domicile; 

(e) Payment of occupational taxes in Kentucky; 
(f) Payment of real property taxes in Kentucky; 
(g) Payment of intangible personal property 

taxes in Kentucky; 
(h) Ownership of real property in Kentucky, if 

the property was used as a residence during the 
claimed period of residency status; 

(i) Long-term lease of housing during the 
claimed period of residency status; 

(j) Kentucky automobile registration during the 
claimed period of residency; 

(k) Kentucky driver’s license during the claimed 
period of residency status; 

(l) Registration as a Kentucky voter during the 
claimed period of residency; or 

(m) Corroborating affidavit of a nonrelative. 
(5) The determination of residency shall be based 

upon verifiable circumstances or actions and 
authenticated copies of relevant documentation. The 
program administrator may request additional 
documentation to clarify circumstances and shall 
formulate a decision that considers all relevant facts. 

 
Section 3. Nontransferability of Vested 

Participation Agreement. Although the participant 
may freely substitute beneficiaries under a 
participation agreement, the residency status acquired 
by a beneficiary of a vested participation agreement 
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shall not be used to confer residency status on a 
substituted beneficiary, nor shall the residency of one 
(1) beneficiary be taken into account in the 
establishment of a vestment period for a substituted 
beneficiary. (17 Ky.R. 3572; eff. 8-2-91; Am. 19 
Ky.R. 437; eff. 10-1-92; 25 Ky.R. 393; 811; eff. 10-
1-98; 26 Ky.R. 2286; eff. 8-14-2000; 28 Ky.R. 1438; 
1789; eff. 2-11-2002.)  

 
 

11 KAR 12:050. Substitution of a beneficiary. 

  
RELATES TO: KRS 164A.325(5), 164A.330(4), (5) 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations for the administration of 
the Kentucky Educational Savings Plan Trust. KRS 
164A.330(4) and (5) establishes the statutory 
framework for the substitution of a beneficiary. KRS 
164A.325(5) authorizes the board to promulgate, 
impose, and collect administrative fees and charges 
for trust transactions. This administrative regulation 
establishes the requirements for the substitution of a 
beneficiary. 

Section 1. Substitution. (1) A participant may 
substitute a beneficiary at any time subject to KRS 
164A.330(4). If a participant desires to substitute the 
beneficiary, the participant shall give written notice 
to the program administrator by submitting a “Notice 
to substitute beneficiary.” 

(2) In order for a substitution of beneficiary to be 
effective, the substituted beneficiary shall be already 
designated as a beneficiary on another account or 
eligible, pursuant to 11 KAR 12:030, on the date that 
the notice to substitute beneficiary is submitted. (17 
Ky.R. 3574; eff. 8-2-91; Am. 19 Ky.R. 438; eff. 10-
1-92; 23 Ky.R. 161; 1389; eff. 9-5-96; 26 Ky.R. 
2287; eff. 8-14-2000; 28 Ky.R. 1439; 1790; eff. 2-11-
02.)  

 
 

11 KAR 12:060. Cancellation, partial 
withdrawal, and payment of refund. 

  
RELATES TO: KRS 164A.325(5), 164A.350 

STATUTORY AUTHORITY: KRS 164A.325(5), 
(9), 164A.350(8) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations to implement the Kentucky 
Educational Savings Plan Trust. KRS 164A.350(2) 
provides that a participant may cancel a participation 
agreement and allows a penalty to be charged by the 
trust. This administrative regulation establishes the 
procedures for cancellation of the participation 
agreement and refund of the account balance and 
specifies the penalty. 

Section 1. Cancellation. To cancel a participation 
agreement pursuant to KRS 164A.350(2), a 
participant shall submit to the program administrator 
a notice to terminate the participation agreement. 

 
Section 2. Partial Withdrawal. A participant may 

request a partial withdrawal of an account balance 
without cancellation of the participating agreement. 
To request a partial withdrawal from a Kentucky 
Educational Savings Plan Trust account, a participant 
shall submit a written request to the program 
administrator. The minimum partial withdrawal 
amount shall be $500. 

 
Section 3. Refund. The amount to be refunded 

pursuant to KRS 164A.350, shall be mailed or 
otherwise sent to the participant within sixty (60) 
days after receipt by the program administrator of 
notice to terminate the participation agreement or 
written request for partial withdrawal. (17 Ky.R. 
3575; eff. 8-2-91; Am. 19 Ky.R. 439; eff. 10-1-92; 21 
Ky.R. 2723; 22 Ky.R. 30; eff. 7-6-95; 25 Ky.R. 395; 
812; 991; eff. 10-1-98; 26 Ky.R. 88; eff. 9-1-99; 28 
Ky.R. 1440; eff. 2-11-2002; 30 Ky.R. 364; eff. 10-
31-03.)  

 
 

11 KAR 12:070. Benefits payable from the 
Kentucky Educational Savings Plan Trust 
Program fund. 

  
RELATES TO: KRS 164A.310(8), 164A.330(5), 
164A.335, 26 U.S.C. 529 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.325(9) authorizes the board to promulgate 
administrative regulations to implement the Kentucky 
Educational Savings Plan Trust. This administrative 
regulation establishes the maximum benefits payable 
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in an academic period, the duration of the payments, 
the payment of benefits for a beneficiary residing off 
campus and the notice provisions for a refund of the 
payments for nonuse or unused benefits from the 
program fund. 

Section 1. Distribution of Benefits. (1) Upon 
submission of a notice to use trust benefits, the 
participant shall specify the level of benefits to be paid. 
The participant shall elect distribution of an allotment 
of the account balance, calculated by dividing the 
account balance by the number of academic periods in 
the beneficiary’s program of study, or a higher 
amount, which shall not exceed the beneficiary’s 
higher education costs for each academic period. The 
participant may adjust the level of benefits paid in an 
academic period by notifying the program 
administrator in writing. 

(2) Distribution of benefits shall begin after 
receipt by the program administrator of a notice to use 
trust benefits and shall continue throughout the 
beneficiary’s period of enrollment at an institution of 
higher education, or until the account balance has been 
exhausted, whichever occurs first. 

(3) If a participant transfers ownership rights 
pursuant to KRS Chapter 385, Uniform Transfers to 
Minors Act, notwithstanding KRS 385.202(1), which 
mandates the transfer of custodial property to the 
minor upon attainment of age eighteen (18), the 
property shall be distributed for postsecondary 
educational purposes in accordance with the terms of 
the participation agreement during each academic 
period of the beneficiary’s educational program. 

 
Section 2. Beneficiary Residing Off Campus. If a 

beneficiary resides off campus, upon written request of 
the participant, the program administrator shall pay to 
the beneficiary, for room and board for an academic 
period, that portion of higher education costs not paid 
to the institution that shall not exceed the amount of 
the beneficiary’s higher education costs permitted for 
room and board pursuant to 26 USC 529. 

 
Section 3. Unused Benefits. (1) During academic 

period. If a beneficiary’s higher education costs are 
less than the benefits due for an academic period, that 
portion of the unused benefits shall accumulate to the 
beneficiary’s account. The unused benefits plus the 
beneficiary’s entitlement in the program fund in an 
academic period not exceeding the higher education 

costs may be paid for the beneficiary in the next 
succeeding academic period. 

 (2) After graduation. If the beneficiary graduates 
from an institution of higher education, and a balance 
remains in the beneficiary’s account, the program 
administrator shall pay, upon the written request of the 
participant, the balance of the payments and the 
earnings from the investments in the program fund 
remaining in the account to the participant pursuant to 
KRS 164A.350. (17 Ky.R. 3576; eff. 8-2-91; Am. 19 
Ky.R. 440; eff. 10-1-92; 2482; eff. 7-1-93; 21 Ky.R. 
2724; 22 Ky.R. 31; eff. 7-6-95; 25 Ky.R. 397; 812; eff. 
10-1-98; 26 Ky.R. 89; 558; eff. 9-1-99; 2288; eff. 8-
14-2000.)  

 
 

11 KAR 12:090. Transfer of ownership of 
Kentucky Educational Savings Plan Trust 
Program fund. 

  
RELATES TO: KRS 164A.350(6), Chapter 385 

STATUTORY AUTHORITY: KRS 164A.325(9) 

NECESSITY, FUNCTION, AND CONFORMITY: 
KRS 164A.350 states that the participant retains 
ownership of the principal amount of payments to the 
program fund, and that the trust retains ownership of 
the investment income until distributions are made. 
KRS 164A.300 through 164A.380 provide to the 
participant reversionary rights in the investment 
income in the event of termination, and confer upon 
the participant various powers to terminate the 
participation agreement, substitute beneficiaries, and 
delay distribution of benefits. Nothing in the 
foregoing statutes prohibits a participant from 
transferring these rights and ownership and 
reversionary interests to another eligible participant 
or to a minor beneficiary under the Uniform 
Transfers to Minors Act. Furthermore, nothing in the 
foregoing statutes precludes a beneficiary from also 
being a participant. This administrative regulation 
permits such a transfer and sets forth the procedures 
to facilitate a transfer under the Uniform Transfers to 
Minors Act. 

Section 1. General Rule. A participant may 
assign ownership interest in payments to another 
eligible participant at any time. An assignment of 
ownership shall only be effective to transfer 
ownership interest in the trust if the assignment: 

(1) Is to another individual who qualifies as 
eligible pursuant to 11 KAR 12:030; 
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(2) Is irrevocable; 
(3) Transfers all ownership, reversionary rights, 

and powers of appointment (i.e., power to substitute 
beneficiaries) and to direct the distribution of 
benefits; and 

(4) Is in writing and submitted to the program 
administrator. 

 
Section 2. Subject to Section 1 of this 

administrative regulation and in accordance with 
KRS Chapter 385, a participant, eighteen (18) years 
old or older, may make a gift of the ownership 
interest in the program fund to a minor beneficiary by 
designating in the assignment that the transfer is to a 
qualified custodian for the beneficiary. 

 
Section 3. Upon receipt of a valid assignment of 

ownership, the assignee shall be considered the 
participant for all purposes of KRS 164A.300 
through 164A.380, regardless of the source of 
subsequent payments. (17 Ky.R. 3580; eff. 8-2-91; 
Am. 19 Ky.R. 442; eff. 10-1-92.) 
 

 



Attachment C 
Required Affidavit for Bidders or Offerors 

 
A. In accordance with the provisions of KRS 45A.110 and KRS 45A.115, each bidder or offeror 

shall swear or affirm under penalty of perjury that: 
 

(1) neither the bidder or offeror as defined in KRS 45A.070(6), nor the entity which he/she 
represents, has knowingly violated any provisions of the campaign finance laws of the 
Commonwealth of Kentucky, and 

 
(2) the award of a contract to the bidder or offeror or the entity which he/she represents will 

not violate any provisions of the campaign finance laws of the Commonwealth. 
 

B. I also hereby swear and affirm under penalty of perjury that the entity bidding is properly 
authorized under the laws of the Commonwealth of Kentucky to conduct business in the state; is 
duly registered with Kentucky Secretary of State to the extent required by Kentucky law; and will 
remain in good standing to do business in the Commonwealth of Kentucky for the duration of any 
contract awarded. 

 
C. I hereby swear and affirm under penalty of perjury that the entity bidding, and all subcontractors 

therein, are aware of the requirements and penalties outlined in KRS 45A.485; have properly 
disclosed all information required by this statute; and will continue to comply with such 
requirements for the duration of any contract awarded. 

 
D. I hereby swear and affirm under penalty of perjury that the entity bidding is not delinquent on any 

state taxes or fees owed to the Commonwealth of Kentucky and will remain in good standing for 
the duration of any contract awarded. 

 
 I have fully informed myself regarding the accuracy of the statement made above. 

 
________________________________________                   _________________________________ 

Signature                                                            Printed Name 
 
________________________________________              _________________________________  

Title                                                                                Date  
 

Company Name:_______________________________________________________________ 
 
            Address: _______________________________________________________________ 
 
             _______________________________________________________________ 
 
    
Subscribed and sworn to before me by______________________________________________, 
                                                                            (Affiant)                          (Title) 
of _______________________________this_______day of ________________________20__. 
                  (Company Name) 
 
___________________________________ My commission expires:___________________ 
                   (Notary Public) 
[seal  of notary] 

 



Attachment D 
Vendor Business Practice Statement 

 
THE UNDERSIGNED ______________________________ (“VENDOR”) understands that 
Kentucky Higher Education Assistance Authority (“KHEAA”) will not do business with any 
vendor that violates KRS 45A.343 (2) and (3) or 45A.455 and does not comply with this Vendor 
Business Practice Statement (the “Statement”). 
 
COMPLIANCE WITH KRS 45A.343 (2) AND (3): 
 

KRS 45A.343 (2) and (3) provide as follows: 
 

(2) After July 15, 1994, any contract entered into by a local public agency, whether 
under KRS 45A.345 to 45A.460 or any other authority, shall require the 
contractor to: 

 
(a) Reveal any final determination of a violation by the contractor within the 

previous (5) year period pursuant to KRS Chapters 136, 139, 141, 337, 338, 
341,  and 342 that apply to the contractor; and 

(b) Be in continuous compliance with the provisions of KRS Chapters 136, 139, 
141, 337, 341, and 342 that apply to the contractor for the duration of the 
contract. 

 
(3) A contractor’s failure to reveal a final determination of a violation of KRS 

Chapters 136, 139, 141, 337, 338, 341, and 342 or to comply with these statutes 
for the duration of the contract shall be grounds for the local public agency’s: 
(a) Cancellation of the contract; and  
(b) Disqualification of the contractor from eligibility for future contracts awarded 

by the local public agency for a period of two (2) years. 
 
Other statutes referenced in those sections are as follows: 
 
 KRS Chapters 
 136 REVENUE AND TAXATION - CORPORATION AND UTILITY TAXES 
 139 REVENUE AND TAXATION - SALES AND USE TAXES 
 141 REVENUE AND TAXATION - INCOME TAXES 
  337 LABOR AND HUMAN RIGHTS - WAGES AND HOURS 
 338 LABOR AND HUMAN RIGHTS - OCCUPATIONAL SAFETY AND HEALTH 

OF EMPLOYEES 
 341 LABOR AND HUMAN RIGHTS - UNEMPLOYMENT COMPENSATION 
 342 LABOR AND HUMAN RIGHTS – WORKERS’ COMPENSATION 
 
 VENDOR REPRESENTS AND COVENANTS that (check one):  There has been no 
final determination of violation; or  The attached list reflects all final determinations of 
violations of KRS Chapters 136, 139, 141, 337, 338, 341, and 342 which have been rendered 
against the Vendor within the five (5) years preceding this certification. 



COMPLIANCE WITH KRS 45A.450 AND 45A.455: 
 
 VENDOR REPRESENTS AND COVENANTS that will not directly or indirectly offer 
or give any personal benefit, including but not limited to commissions, kickbacks, payments, 
loans, gratuities (including travel and entertainment), bribes, gifts, samples, services, promises of 
future employment or personal considerations, (hereinafter collectively referred to as “benefits”), 
in connection with any KHEAA contract or work, to any KHEAA director, officer or employee 
or their families, to any entity in which VENDOR knows a KHEAA director, officer, or 
employee or member of KHEAA’s director, officer or employee’s family own a direct or indirect 
interest, or to any person affiliated with any subcontractor or consultant for KHEAA.  VENDOR 
further understands that KHEAA’s directors, officers, or employees are not permitted to accept 
any benefit and are required to comply with KRS 45A.450 and 45A.455 (See: 
http://www.lrc.ky.gov/KRS/045A00/CHAPTER.HTM). 
 
 VENDOR REPRESENTS that (check one):  no list is attached; or  it has attached 
and returned herewith a list of any “benefits” provided, directly or indirectly, in the past year to a 
Director, Officer or employee or a Director, Officer or employee’s family member including any 
employment or consulting relationship (excluding any meals of a nominal value). 
 
 VENDOR REPRESENTS that except as set forth on a list attached and returned herewith 
no one has solicited or requested benefits of any vendor’s directors, officers, employees, 
subcontractors, agents or representatives in connection with any contract with, purchase from, 
sale to or other work with KHEAA (hereinafter collectively referred to as “contractor”), and 
VENDOR covenants it will henceforth PROMPTLY report any future such solicitation or 
request to KHEAA. 
 
COMPLIANCE WITH KRS 45A.395 (2) AND 45A.400: 
 
 KRS 45A.395 (2) AND 45A.400 provides: 
 
 A written determination of a responsibility of a bidder or offeror shall not be made and no 
supplier shall be prequalified as a responsible prospective contractor until the bidder or offeror 
provides the local public agency with a sworn statement made under penalty of perjury that he 
has not knowingly violated any provisions of the campaign finance laws of the Commonwealth 
and that the award of a contract to the bidder of the offeror will not violate any provisions of the 
campaign finance laws of the Commonwealth.  “Knowingly” means, with respect to conduct or 
to a circumstance described by a statute defining an offense, that a person is aware or should 
have been aware that his conduct is of nature or that the circumstance exists. 
 
          VENDOR CERTIFIES that neither he/she nor any member of his/her immediate family 
having an interest of 10% or more in any business entity involved in the performance of this 
contract, has contributed more than the amount in any business entity involved in the 
performance of this contract, has contributed more than the amount specified in KRS 121.056 
(2), to the campaign of the gubernatorial candidate elected at the election last preceding the date 
of this certification.  The undersigned further swears under the penalty of perjury, that neither 
he/she nor the Company which he/she represents, has knowingly violated any provisions of the 



campaign finance laws of the Commonwealth, and that the award of a contract to him/her or the 
Company which he/she represents will not violate any provisions of the campaign finance laws 
of the Commonwealth. 
 
COMPLIANCE WITH KRS 11A.040 (6) AND (8) – FORMER STATE EMPLOYEES 
SEEKING TO DO BUSINESS WITH THE STATE OR CONTEMPLATING 
REPRESENTATION OF ANOTHER BEFORE A STATE AGENCY: 
 
 KRS 11A.404 (6) AND (8) provide: 
 

(6) No present or former officer or public servant listed in KRS 11A.010 (9) (a) to (h) 
shall, within six (6) months following termination of his/her office or employment, accept 
employment, compensation, or other economic benefit from any person or business that 
contracts or does business with the state in matters in which he was directly involved 
during the last thirty-six (36) months of his/her tenure.  This provision shall not prohibit 
an individual from returning to the same business, firm, occupation, or profession in 
which he/she was involved prior to taking office or beginning his/her term of 
employment, provided that, for a period of six (6) months, he/she personally refrains 
from working on any matter in which he/she was directly involved during that last thirty-
six (36) months of his/her tenure in state government.  This subsection shall not prohibit 
the performance of ministerial functions including, but not limited to, filing tax returns, 
filing applications for permits or licenses, or filing incorporation papers, nor shall it 
prohibit the former officer or public servant from receiving public funds disbursed 
through entitlement programs. 
(8) A former public servant shall not represent a person in a matter before a state agency 
in which the former public servant was directly involved, for a period of one (1) year the 
latter of: (a) The date of leaving office or termination of employment; or (b) The date the 
term of office expires to which the public servant was elected. 

 
           The law’s applicability may be different if you hold elected office or are contemplating 
representation of another before a state agency.  Also, if you are affiliated with a firm which does 
business with the state and which employs former state executive branch employees, you should 
be aware that the law might apply to them.  In case of doubt, the law permits you to request an 
advisory opinion from the Executive Branch Ethics Commission, Room 136, Capitol Building, 
700 Capitol Avenue, Frankfort, Kentucky 40601; (502) 564-2611. 
 
 VENDOR REPRESENTS AND COVENANTS that Vendor has no employees that are in 
violation of KRS 11A.040 (6) and (8). 
 
COMPLIANCE WITH KRS 11A.201 TO 11A.246 - Executive Agency Lobbying 
 
 VENDOR REPRESENTS AND COVENANTS that it is in compliance with KRS 
11A.201 to 11A.246 (See: http://www.lrc.ky.gov/KRS/011A00/CHAPTER.HTM). 
 



            VENDOR REPRESENTS that it will cooperate in responding to reasonable requests by 
KHEAA or its representatives to provide information and documentation regarding transactions 
with KHEAA. 
 
 If the foregoing representations and covenants are violated by VENDOR, its directors, 
officers, employees, subcontractor, agents, or representatives, it will constitute grounds for 
termination of any contracts between KHEAA and VENDOR, at KHEAA’s sole discretion. 
 
 VENDOR will inform its directors, officers, employees, agents and subcontractors of the 
requirements of this Statement. 
 
 
WHEREBY, VENDOR has executed this Statement by its duly authorized representative on this 
____ day of ___________, 2009. 
 
VENDOR NAME:  ________________________________________ 
                                     
By:        _________________________________________ 
                                    (Signature) 
Name:                   _________________________________________ 
                                    (Printed Name) 
Title:                     _________________________________________ 
 
Telephone:            _________________________________________ 
 
 
Subscribed and sworn to before  me by______________________,____________________, 
                                                                            (Affiant)                          (Title) 
 
of _________________________________this_______day of ___________________2009. 
                  (Company Name) 
 
_______________________________________ My commission expires:______________
                   (Notary Public) 
 
 

[seal of notary] 
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